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Abstract 

On the basis of researches that have been conducted in some religious courts in Cilacap, 

Purbalingga, and Banjarnegara, the success in mediation integrated into the procedural law on 

the divorce merely reaches 1-2%. There are some factors that cause  ineffectiveness of the 

mediation namely: a. substantively, there is still a slit in the Supreme Court regulation no. 1 year 

2016 regarding mediation procedures so that it should be perfected; b. structurally, the 

mediators are less or are not professional; and c.culturally, the mediation  integrated into the 

procedural law is not in line with the perceptions of the parties that have the due. This present 

article tries to answer some questions: a.  how the mediation practice  in the divorce issue takes 

place in the Religious Court; and b.how the ideal model of  contextual-integrative mediation in 

the procedural law in the Religious Courts may be formulated. The contribution of this present 

paper is that it offers an ideal  model of contextual-integrative mediation in the procedural law 

in the religious courts namely  a mediation based on the justice/equality and participation  

principles with an  emphasis on the elements of the model:  the mediators  who are professional 

with active participations from the parties and  the  culturally flexible mediation place  either 

legalisticaly-substantively or  structurally. 
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Introduction 

The process of mediation in a divorce issue integrated into  the legal procedure turns out 

being  ineffective in realizing the principles of justice which are simple, quick and cheap as 

stated in the judicial power law no. 48 year of 2009. (DPR RI, 2009). It can be seen from some 

research results conducted by  sofiani that  (2010) ontologically, the mediation agency in some 

courts in Pekalongan, Central Java,  is ineffective.  It is also in the same vein with the research 

findings  from  Musawwamah (2014) examining  an integrative mediation in the Religious Court 

in Pamekasan Madura, and Nasruddin (2019)(2019)  examining  the implementation of 

mediation viewed from the Islamic legal perspective and the judicial power law number 1 year of 

2016 on the mediation procedures in the religious courts in Lampung province, Sumatera. The 

success in mediation in some religious courts just merely reaches 1% - 2% (Naqiyah & Triana, 

2018) that‟is why Beny Riyanto said that the  integration of mediation is contradicted with  what 

is idealized since in fact this makes  the divorce court  longer, not simple, and become more 

expensive (Riyanto, 2010).  



So far, studies on mediation at least may be categorized into the followings: first, the 

importance of mediation integrated into legal procedure in the court to reach certainty, 

orderliness and others, as  stated by Abdul Halim Talli (Talli, 2015), (Hanifah, 2016), and 

Mamuji (Mamudji, 2017); second,   the implementation of mediation in some courts is the one 

conducted by for examples  Triana Sofiani  in Pekalongan (2010), Musawwamah in  Pamekasan 

(2014), and Nasruddin in (2019)); third,  the  differences of legal power between the mediation  

done through the court (as final verdict) and  the one  made  out of court (as common contract) as 

written by  Dedy Mulyana (2019); fourth , the reconstruction of mediation is among others the 

research by  Naqiyah and  Nita Triana (2018)  dealing with one of the solutions to protect the 

victims of domestic violence in the divorce case by reconstructing the  integration of the legal 

system model from its all elements (substance, structure, and its legal culture). After comparing  

models of mediation in Japan, Malaysia and Singapore for the disputing parties in health 

services,  Anindito (2017) concluded that it is necessary to reconstruct the law by changing the 

paradigm that mediation is not only alternative, but also imperative in nature. But, according to  

Bintoro (2016) the coercion of an integrative mediation in the civil case proceeding is improper, 

because it is not based on the ontology of mediation namely the willingness of the parties to 

solve the  dispute peacefully without court. 

The objective of this present article is to  make up the shortcomings from the existing 

studies that tend to view the mediation integrated into the procedural law of religious courts in 

the perspective of the laws,  its implementation and reconstruction,  and less attention is given to 

the  interpretation of the Qur-an-based model that may be offered to reconstruct it.  In line with 

the descriptions, two questions  are formulated as follows: 1. How does the practice of mediation 

in the divorce issue take place in the Religious Court, 2. How can the ideal model of integrative 

mediation in the procedural law in the religious court  be formulated  on the basis of the 

interpretation of the Qur‟an?  

The contribution of this present article is  an ideal model of integrative mediation in the 

procedural  law in the religious court namely the mediation which is based on the justice 

principles  or the equality  which is in line with the community culture on the basis of the 

interpretation of the Qur‟an, giving an emphasis on the elements of the model: mediator either 

legalistic-substantive or structural namely professional and appreciating the culture given by the 

parties.   

Literature Review 

Mediation in the interpretation of the Qur’an and procedural law 

Some terms on mediation in the Qur‟an are among others  s}ulh} and d tah}ki>m. S}ulh} 

literally means “deciding disputes” or “settling disputes” either directly or  through the help of 

the third neutral party. Sulh  covers negotiation, mediation or conciliation and  compromise for 

actions that are in line with the definition in ADR (alternative dispute resolution). Md. Zahidul 

Islam adds the term  med-arb, a combination between  s}ulh} andtah}ki>m  (Islam, 2012). S}ulh}  

is based on two verses of the Qur‟an in  Q.S. al-Hujurat/49: 9-10,  which are instructions to 

reconcile the people who are at  war (who are quarreling) in a just manner (Al-Razi, 1999, vol. 



28, pp.104–106). Moreover,  Ibnu Kathir interprets the verse using the hadith of the prophet 

narrated by Anas that Rasululullah that instructs to help his despotic brothers by preventing them 

(or who is wronged (Ibnu Katsir, 1999, vol. 7, p. 374). Then,Wahbah Al-Zuahaili interprets   that 

Allah asks  ishlah with peaceful manners  among those who are quarreling such as advice, 

missionary endeavor, guidance and  tahkim (arbitration) (Al-Zuhaili, 1418, vol. 26, p.237). 

Further, in general conflict resolutions among  Muslims are allowed  as long as the resolutions 

do not permit anything forbidden or do not proscribe anything allowed as stated in the Q.S Al-

A‟raf/7: 32-33, containing a lesson not to justify what is forbidden and not to permit what is 

allowed. This verse may be interpreted by Hadith Ibnu Majah  no 2353 (n.d., vol. 2, p. 788) that  

“Peace is allowed among the Muslims except  the peace that proscribes what is justified or 

justifies what is proscribed.  

The next is  tahkim, namely a dispute resolution among the parties through arbitration, and 

it is usually done when  a peaceful solution cannot be reached (Q.S an-Nisa/4: 35). Tah}ki>m is 

practiced informally, it is not too technical, cheap and quick. Each party possesses rights to 

withdraw from the arbitration before a decision is made (Islam, 2012). Tahkim is done by the  

hakam (mediator) who is just, possesses good reasonings and understands about religious laws 

(Al-Qurthubi, 1964, vol. 5, p. 175) or who is logically, religiously and justly appropriate (Al-

Syaukani, 1414, vol. 1, p. 534). Moreover,  according to Islam,  med-arb is also applied; it is  a 

combination between  s}ulh and tah}ki>m. The task of an arbitrator  (h}akam)  is to do  

mediation first, if it fails then he starts making an arbitration. It is the combination between 

mediation and arbitration that is now accepted  universally. S}ulh} and tah}ki>m  are the practice 

of the oldest dispute resolution that has been done by either the Prophet or his companions. In the 

Qur‟an and Hadiths, the values of conciliation and mediation are more upheld than legal right 

enforcement (Singh, 2017).  

Hansen defines mediation as a process for the parties to solve a case with the help of the 

third party (Hansen, 2003, p. 59). According to Benjami,  mediation serves as  “a three (or more) 

party negotiation; the mediator uses his or her authority to facilitate the negotiations” 

(Benjamin, 2001, p. 28). Then,  Hansen adds that mediation  has basically replaced a conference 

pretrial settlement (Hansen, 2003, p. 58). Actually, the culture of mediation exists among the 

society where it is related to the preference to mediation sources in different contexts (Oudat, 

2015, p. 459). But, some people are reluctant to mediate because they think that mediation means 

behaving well and giving up (Benjamin, 2001, p. 28), since  essentially humans are stingy (Q.S 

al-Nisa/4: 128). As a result, they are afraid of losing their rights or in the process of losing the 

rights. To reveal facts, it needs a procedural law with the main aims to facilitate the application 

of laws accurately. (Seymour, 2005, p. 62). However, the procedural law should also obey the 

substantive law (Das, 2011, p. 4). Nothing can be provided by the procedure that has not been 

tried to be given  by the substantive law, and nothing can be taken by the procedural law given 

by important laws (Das, 2011, p. 4).  

In Jordan, mediation as a system of practice and strategy that emphasizes on the situation 

in the society caused by a strong attachment with relatives is often contradicted with loyalty and 

civil values (Oudat, 2015, p. 460). Mediation has long become a method preferred to in China to 

settle disputes because it serves its function such as maintaining dangerous social relationships, 



reducing disputes, and suppressing social conflicts (Di, X., & Wu, 2009, p. 228). In China, 

mediation is commonly enough practiced  at the country level, meanwhile it happens in the 

narrow context in city (Read, B. L., & Michelson, 2008, p. 737). In this case, those who are 

actively involved in government institutions have greater possibility to  look for recovery of a 

problem than the members of the society dwelling in rural areas in China. In a wider context, in 

Central Asia, the countries less accept mediation than other countries due to post-Soviet legacy, 

although the legal tradition in these countries includes a number of mechanism of resolutions out 

of court which is similar to mediation, even during the Soviet era (Birken, M., & O‟Sullivan, 

2019, p. 208). Meanwhile, the United State Court possesses a procedural law approaching to 

litigation at the international scope as if it is merely a small variation which is the interstate 

coverage (Dubinksy, 2008, p. 300).  

Justice and equality before the law  

Justice and equality are values ordered and emphasized in the Qur‟an  dealing with 

dispute resolution (Q.S. al-Nisa>’/4: 58). Justice is equality among human beings or among 

members of the society by giving something to those possessing the right (‟Asyur, 2001, vol. 5, 

p.94). Among the interpretations of this verse, according to Muhammad Abduh, as stated by his 

student, Rasyid Ridla,  it is an order to be fair to hakam (mediator) handling a dispute between 

two persons. Also, this verse shows that a case should be given to the competent person, as 

presented in the Bukhari‟s story that  if submitting a case to a person who is not the expert in it, it 

is time to wait for (its destruction) (Ridla, 1990b, vol. 5, pp. 130–140). Allah orders  to enforce 

justice to all human beings, regardless of the difference in religion, sex, and skin color, since 

justice is the basis for life orderliness that becomes rights for everyone. The Islamic constitution 

is not discriminative (Al-Qaththan, n.d., vol. 1, p.305). From the interpretations above, there are 

various emphases: the  appointed mediator should be someone who has capability from the 

scientific quality side or justice, without any discrimination based on anything.    

Justice and legal equality are explanations on  fact equality in terms of behavior leading 

to equal opportunity (Doomen, 2014, p. 29). In the same vein, Franceschet (Franceschet, 2004, p. 

23) explains that legal equality is  characteristics inherent in the system which is  normatively 

appropriate and substantive inequality viewed from the fact which  fundamentally and casually is 

outside the system.  This legal equality may be more secured through parliamentary politics, 

advancement in the judiciary field, and it is  facilitated by the improvement of the roles of the 

discourse on human rights (Stychin, 2009, p. 17). According to   Cheesman, substantial legal 

equality is internal rules of a legal company where the people who do not get the same rights are  

the consequences from the rule of law  itself (Cheesman, 2014, p. 221). Then, Cheesman adds 

that in  an established democratic country, the rule of law   as the  equality completes the rule of 

law as security, while in democratization, both of them are not always compatible (Cheesman, 

2014, p. 213). According to John Rawls, all primary social values (freedom, opportunity, 

income, wealthy and self-concept) should be equally distributed; except if the inequality, either 

some or all values,   is useful for all people (Rawls, 1999). In line with this statement, Kapai 

stated that the application of equal law for all individuals in a liberal democratic system may 

result in injustice, when the needs of the minority are not taken into account.  The existence of 



the cultures and religions of the minority in the liberal democratic system may  bear complexity. 

A deliberative mechanism which is adjusted to  a substantive equality doctrine has greater ability 

in providing an inclusive and just political framework (Kapai, 2010, p. 37).  

In Myanmar, the rule of law as  an idea related to substantive legal equality contributes to 

democratization, meanwhile when it it is associated with the public and state security, this 

potentially weakens the democratization itself (Cheesman, 2014, p. 213)  In India,  legal equality 

has limited opportunity since  the prevailing tradition discriminates  the people oppressed 

socially, politically, and legally (Lakshmi, 2006, p. 577). It also occurs in  Sudan (Tønnessen, 

2008, p. 455) where the family law which is based on the teachings of Islam, Christian and 

traditional beliefs of the Africans  creates inequality before the law, not only between men and 

women, but also among Sudanese women  with different religions and tribes. The elite circles  in 

Brazil  (Ansell, 2018, p. 128) perceive rural people as the ones who are lazy, politically 

apathetic, and vulnerable with corruption in democracy by selling votes in the election. 

According to Ansell,  it does not ruin democracy, since clientelism mindset is not appropriate 

with political ethics. The political ethics can be used as solution to clientalism.  Ethical 

transactions reconstitute personality which is socially planted to the voters after the general 

election passes. But, instead of justifying clientelism, this analysis is focused on  social 

inequality that prevents some people from practicing an ethical form of political exchange.  

Law and Society 

The law of a country is the reflection from  the peculiar of social life  of the country 

(Tamanaha, 2004, p. 149). In Islam, it is known the term „urf  or custom, namely a form  of 

social relations that have become habits and consistently go on amids the society and that have 

been viewed as something good  by the Moslem people (Zahrah, 2011, p. 416), either in the 

forms of expressions, deed, or their prohibitions (Khallaf, 1977, p. 89). ”urf may be based on  

Q.S. al-A’ra>f/7: 199). The word a ’urf  in this verse is something which is known well by 

humans, it is the opposite of rebellion , namely anything known well by the spirit and which is 

repeated (Ridla, 1990a, vol. 9, p 445).‟Urf  is good deeds that are well accepted by humans 

without being denied by anyone (Abu al-Su‟ud, n.d., vol. 3, p.308). “Urf  is something that has 

been known so that it  should be procured, and its existence is better than its inexistence, it is 

loved, and it prevents  rebellion and dissociates from it (Al-Razi, 1999, vol. 15, p.434). Urf or 

custom is important as  long as it is not contradictory with the syara‟ proposition: it does not 

justify the forbidden, and does not  cancel the required so that it is made as one of the Islamic 

legal sources when its provision is not found in the Qur‟an and hadiths. 

‟Urf or  custom in a society may  be different from that in other societies. Therefore, 

Verma explained that legal and community approaches to  decisions making which are in line 

with condition of a community  cannot be equated with other communities so that  a law does not 

only mean  the rule of law but also the capacity to give justice (Verma, 2003, p. 2474). In other 

words,  different rationalities in all social and legal contexts and also the community contexts are 

used to solve the differences. In this case, globalization may help understand and redefine 

activism  at the heart of the project of law and the society (Munger, 2001, p. 9).  



The commencement in the field of law and the society in North America and in a lot of 

other societies is motivated by belief in a simple proposition that  a law must defend equality and 

justice (Munger, 2001, p. 9). In America, the Law and Society Association (LSA)  approach 

becomes efforts to find laws and researches on the society abroad that tend to lead to scientists 

who have been trained through development and forms of laws. It is almost impossible to enter 

and exclude someone from the field of law and society without considering the LSA, where the 

two have become the main stream (Garth, 2003, p. 308). In recent years, in Israel, it is proved 

that the emergence of  the law and society discipline  is supported by the establishment of  Israel 

Law and Society Association on November 1,  1999 holding various national meetings and 

seminars on the concerned topics (Sebba, 2001, p. 84). Meanwhile, in British,  the movement of 

law and society needs social activists to give structural and functional support (Wincott, 2011, p. 

368). 

Methods 

Observation and interview 

This research was conducted in three religious courts in ex-residency Banyumas with some 

considerations. One of the considerations is that in Cilacap regency,  the divorce rate occupied 

the highest rank in Central Java region. In Purbalingga regency,  the number of women  having 

opportunity to work in factory was  higher than men. In Banjarnegara, the trend of the number of 

divorce was very high after the Ied.  

It was a qualitative research where the data sources were primary and secondary ones. The 

primary data consisted of the mediation process carried out in the courts, mediators, the parties 

involved in the mediation, and the facility of the mediation.  The  secondary data were obtained 

from the documents of the rules applied and the research results related to  the mediation.  The 

two types of data were used as the basis for analyzing the relationship between the mediation 

integrated  into the procedural law  in the religious courts and its effectiveness.   

This present research was conducted through observations to know the mediation process 

carried out in the religious courts in Purbalingga, Cilacap and Banjarnegara directly. By using 

this method, the following data were obtained: a.legal substance used in the mediation from pre-

mediation, mediation process, the end, and post-mediation, b. legal structure such as the judges 

examining the cases, and mediator, c. Legal culture such as mediation facility. This method was 

employed to present a description of the reality of the mediation process in the courts. Then, this 

method was also equipped with  indepth interviews in the form of open ended questions (Borg 

1989) and (Cassel et al., 1994, p. 2) questions to the mediators especially anything dealing with 

their educational backgrounds related to the mediation and the mediation process made 

(Sugiono, 2013, p. 53).  

The data were then processed and analyzed through 3  stages and 2 techniques. The three 

analysis stages covered a.data reduction as a process of the data arrangement in a more 

systematic form; b. data display  as an effort to present  the research results; and c.data 

verification as a stage of data conclusion especially following the trend  from the obtained data. 

The data processed through the three stages were analyzed  using a descriptive and content 



analysis method. The data description served as the basis for  the interpretation process which  

was  done contextually. Moreover, a content analysis was also made. The stages  and techniques 

of analyses used  allow the formulation of conclusions about the relationship between the 

mediation integrated  into the procedural law  in the religious courts and its effectiveness 

 Study of  documents 

Then this present research was also completed with the study of various documents 

related to the practice of mediation, the legal effect, structure and culture on the success in the 

mediation process in divorce cases, mediation, and mediation integrated into the legal procedure 

in religious courts.  These may be in the forms of regulations, research results, and  other related 

literatures such as norms in the Qur‟an and  the interpretations. 

Results and Discussion 

Mediation practice  

The mediation practices integrated into the legal procedure in the religious courts in ex 

residence of Banyumas, Central Java, Indonesia were described in this section. Then, a critical 

statement is made why the mediation is ineffective, and what solution is given to cause  the 

mediation to be effective.  It is what will be presented in this section. 

The religious courts in ex residence of Banyumas (Purbalingga, Cilacap, and Banjarnegara) 

as law enforcement institutions in  doing mediation have fulfilled formal legal provisions, where 

substantively it has been arranged in the Supreme Court Regulation (PERMA) no.1  year of 2008  

and Perma no 1 year of  2016 (RI, 2016). In practice, it began  in the first  trial in the court by 

examining the case files, tried the reconciliation, and obliged them to have  mediation, as stated 

in the  PERMA, article  17 verse (1). Then, the parties  were given a chance to choose mediators 

as stated in PERMA article 19 I1), the parties, as a rule, chose the judges as their mediators. 

However, if the parties or one of the parties did not attend to the first trial, the court sent  

invitations for three times.  Then, the mediators as stated in the PERMA article 7 (1) carried out  

the mediation process to the two parties by first introducing themselves  to the parties and 

explaining about their tasks as mediators to help the parties solve their problem with win-win 

solution. The decision was dependent on the two parties.  

Then, the mediators gave chances to the parties to tell their problems so that  the mediators 

got accurate and adequate information. The mediators summarized the problems and read them  

in front of the parties (as stipulated in PERMA, article (1), in the special room  in the court (as 

stated in {ERMA, article 11 verses (2) and (3). The mediators  tried to reconcile the parties, 

PERMA article 14 (RI, 2016) by giving some inputs about divorce in Islam (as the religion 

adhered to by the parties) and the results of the divorce. Mediators stated that although divorce is 

allowed in Islam, but it is as the last solution. Also, the mediators also conveyed information 

about the  legal consequences from the divorce, the condition of the children, and disturbed 

kinship from either the wife or the husband party. 



In carrying out their task, in general the mediators considered  problems  of the parties.  If 

the problems seemed to be able to be conciliated and they had not long occurred, they tried to 

conciliate them optimally.  After reconciliation, the mediators made a reconciliation deed (acta 

van vergijk) (as regulated in PERMA, article 27, verse (4). The mediators also said that  the deed 

has a legal force like the judge‟s verdict, namely it can be executed, but it cannot be used to ask 

for  an appeal, cassation, and judicial review. But otherwise, if the case had long happened and 

the mediators saw that it would be difficult to be conciliated,  the mediation would be formally 

done. The action according to the mediators was carried out  for the  benefits of the parties to end 

their suffering immediately. The mediators did not examine the problems comprehensively to 

give an alternative solution to the parties, where the possibility is not the same between one case 

and the other.  When in a mediation a reconciliation did not occur and the two parties strongly 

intended to divorce, the divorce case examination process  was continued. 

Legal effectiveness is determined by some factors: legal substance (law), legal structure 

(law enforcer) and legal culture.  Substantively, there has a rule of law on mediation integrated in 

the  legal procedure (PERMA) no. 1 year of 2008 and PERMA no, 1 year of 2016 (RI, 2016). 

However, the rule still had weaknesses, namely among others, in article 16 it is stated that “the 

chairman of the court  is obliged to convey the performance of  the judges or the court clerks 

who are successful in solving cases  through mediation to the chairman of the high court and  the 

Supreme Court.” The rule does not have any effects either on the successful or unsuccessful 

mediation. 

Then, how is about the legal structure? As stated in the precious section, mediators 

treated the parties differently. When the  mediators (from the religious court) knew a new case 

and its case was light, a serious mediation was carried out. But, if the case had long happened  

and it was serious,  a formal mediation was made, namely, the mediator just did their procedural 

task,  with the reason that he helped the parties to free from the problem they suffered from 

immediately. Whereas, domestic cases  filed to the religious courts in general were family 

problems (husband and wife) that had long occurred and failed to be solved by the two parties or 

the families of the husband and wife. Therefore, it seems that mediation carried out to the parties 

was  not equal since it is influenced by the mediators‟ perception so that the mediation was 

ineffective or failed and ended in divorce.  

Then, the next  is the elements of culture namely the participation of the parties and the 

flexibility of the mediation place. In general, the parties in the divorce cases did not take active 

participation in the mediation, since they perceived that mediation in the court was merely 

formal in nature. For the parties,  the court was not a proper place to  confabulate but to sit face 

to face so that the case could be  immediately decided. It also happened to the place, when the 

mediator came from the people in the religious court, the mediation should be made in the 

religious court. The parties felt that it was not proper for them, the court is not a place to 

deliberate to reach a consensus, but to decide their case. Therefore, unsuccessful mediation is 

influenced by the culture where the parties consider that the court is not a place to 

mediate/negotiate but to decide a case. 



Discussion 

The research results show that: a. The religious courts in ex residence of Banyumas as law 

enforcement institutions in carrying out mediation had possessed formal legal provisions, where 

substantively, the law has been regulated in the Supreme Court Regulation (PERMA) no, 1 year 

of 2008 and PERMA no. 1 year of 2016 (RI, 2016). b. Mediators (as an element of the legal 

structure) committed their task differently between one case and another, which is influenced by 

their perceptions to the cases. c. There were  many parties that wer inactive in mediation, 

because they perceived that the court is not a place mediate or to negotiate, but as a place to 

decide a case. As a result, the research results reflect that ineffective mediation integrated into 

the procedural law in the religious court was caused by the impact from the weaknesses of the 

legal substance, less optimal mediators as a the legal structure in carrying out mediation and less 

understanding of the community culture  about the nature of mediation.  Whereas, the 

effectiveness of law was determined by factors of law, law enforcers, facility, the community 

where the law is prevailed and applied and culture (Soekanto, 2008, p. 8).  

Ideally, the integration of mediation into the procedural law in religious courts is for the 

effectiveness of law. In the integration, it s expected that efficiency of  the procedural law can be 

reached so that it can solve the accummulation of cases, implement the  judicial principles which 

is simple, quick, cheap,  expand public access to get justice, and maximize the court functions in 

dispute resolution (DPR RI, 2009). It is supported by Talli (2015), Hanifah (2016), and Mamudji 

(2017). But,  if fact it is less successful in reconciling the parties. It is in line with some findings 

in the religious courts in the ex residence of Pekalongan (Sofiani, 2010), Pamekasan 

(Musawwamah, 2014), and Lampung (Nasruddin, 2019). Even though, substantively, legally and 

formally, it has been regulated in some articles in the PERMA, no. 1, year of 2016.  

PERMA no. 1 year of 2016 seems to be reviewed so that it can help legally and formally 

the success of mediation integrated in the procedural law in the religious courts. The articles is 

among others  the article 16, governing the duty of the chairman of  the court to report the 

performance of mediators (from internal religious court)  successful in mediating the parties to 

the chairman of the high court and the Supreme Court.” But, there is no any regulation giving 

rewards to the mediators who succeed in mediation and punishments to those  who never 

succeed in mediation. Another matter is that there is no financial assistance from the government 

to the mediators from the outside the court so that the parties tend to choose judges as their 

mediators, since they do not need to spend money as state by Mariah (2018). Meanwhile, the 

mediators from the religious courts  merely have educational background of legal studies plus 

training as mediators. The impact is that in mediating they just stick on the advises on the legal 

consequences  that arise when  a divorce occurs and or the position of divorce in Islamic 

teachings (as the religion adhered to by the parties) that is allowed but it is greatly hated. 

Mediators do not touch psychological sides or others that become the main factors  causing 

divorce lawsuits or divorce. Therefore, it needs competent and professional mediators in 

accordance with the problems the parties face that should be legally and formally regulated.  

The next problem is that it often happens that mediators (as one of the elements of the 

structure) treat the parties differently in accordance with their perceptions. For  a case that is 

considered to be light and that occurs recently, the mediation is in line with the existing 



regulation. But if the case has long happened and the problem is heavy according to the 

mediators‟ perceptions, the mediation is formally carried out, it is limited to fulfill the procedural 

duty, with the reason to help the parties free from the case they suffered from immediately. 

Whereas in the case of domestic violence handled by the mediators from the sub field of the 

Protection of Women and Children of the Resort Police of Cilacap, the successful mediation 

reached 99% (Naqiyah & Nita Triana, 2018). The reason is that the cases dealing with domestic 

violence may be successful to be mediated so that  no divorce occurs, let alone  the lighter case it 

is greatly possible to be solved through mediation. As a result, materially, it needs to treat the 

parties equally and justly (Rawls, 1999, p. 11) and it is equal as it is also emphasized in the 

Quran and its interpretation (Q.S. al- H}|ujura>t/49:9), being equal and just substantively, 

except if the inequality, either some or all values, is beneficial for all people and results in win 

win solution (Rawls, 1999, p. 107). 

Besides the two described above, there is something dealing with the participation of the 

parties. One of the obstacles in mediation was that the parties or one of the parties did not attend 

the first trial so that the trial should be postponed by  summoning them again. In general, the 

parties in the divorce cases took  less active participation in mediation. Since they perceived that 

mediation in the court was merely formally done, especially when the mediation should be made 

in the religious court. A court for the parties is not a place for deliberation to reach a consensus, 

but a place to met face-to-face and to decide a case so that the case may be decided  immediately. 

Therefore, it needs efforts to make the parties understand the nature of mediation so that they 

may introspect themselves by considering the cost and benefits rationally and they open to look 

for a solution to the problem through the agreement  with win-win solution.  

Then, what should be done by the legal structure? The legislators namely the Supreme 

Court should complement the PERMA 2016 to  orient into the success in mediation. For instance 

by: a. providing professional mediators in line with the parties‟ needs, where they may be from 

in or outside the religious court; b. making the place flexible for mediation agreed by the 

mediators (although they are from the religious court) and the parties, where the place should not 

in the religious court that psychologically hinders the mediation; c. striving for the parties to 

proactively follow the mediation in according to the condition  either voluntarily or imperatively.  

Conclusion 

From the research results, it can be concluded that it turns out that ineffective mediation 

integrated into the procedural law in the religious court in the divorce issue is affected by three 

legal aspects  in PERMA no. 1 year of 2016 that substantively should be perfected. Structurally, 

the law should be strengthened, especially those dealing with the scientific quality, the quantity 

of mediators, and their commitment to carry out the task of mediation. Then  structurally, it is 

necessary to socialize the nature of mediation to the people so that they understand the 

significance of mediation. 

The contribution of this research is the mediation model integrated into the contextual 

procedural law which is based on justice/equality and  professionality, and which is in line  with 

the culture of Indonesian people. The model is the mediators that  posses capability which is 

appropriate with the needs of  the parties, professional and  that have integrity so that they have 



commitment to their tasks.  Moreover, the importance of mediation should also be socialized to 

the people so that they understand the nature of mediation which in turns it becomes the need to 

solve disputes they encounter.  

This present research has some limitations. The limitations among others are that the 

research site is merely limited to three religious courts in the area of ex residence of Banyumas, 

Central Java, Indonesia. This research is just focused on the practices of mediation and their 

relationships with ineffectiveness, and the solutions that may be offered. 
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Abstract 

Divorce issues according to Islam have become increasingly popular in Indonesia. 

According to studies conducted in religious courts like as Cilacap, Purbalingga, and 

Banjarnegara, the success rate for mediation incorporated into the divorce procedural law is 

only 1-2 percent. The concerns are related to three factors: (1) the Supreme Court rule no. 

1 year 2016 regarding mediation procedures, (2) mediator professionalism, and (3) 

mediation incorporated into the procedural law is not in line with the conceptions of the 

parties' cultures. The goal of this research is to find out how Religious Courts handle divorce 

mediation and how the optimal model of contextual-integrative mediation in Religious Courts 

procedural law can be developed. This study, based on justice/equality and participation 

principles, proposes an ideal model of contextual-integrative mediation in the procedural law 

of religious courts, with an emphasis on the model's elements: professional mediators with 

active participation from the parties and culturally flexible mediators. Qualitative content 

analysis was used to examine legislative documents in Islamic courts. The findings reveal 

that the mediation process in Indonesian Islamic courts is possible to do because of the 

existence of PERMA issued by the Indonesian Supreme Court.  In addition, the inclusion of 

Alquran-based model is affective for the entire Islamic Court practices provided 

contemporary legal issues are integrated. 

Key-words:  

integrative mediation, interpretation of the Qur’an, procedural  law. 

Introduction 

In Indonesia, the principle of justice found in the Judicial Authority Statute 

no. 48, mediation, which is included in the legal procedure, does not fulfill the aims 

mailto:naqiyah.mukhtar@iainpurwokerto.ac.id
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of this procedure which are simple, rapid, and cheap (DPR RI, 2009; Halim,2021; 

Ibrahim, 2021). This can be proven via research undertaken by Sofiani (2010), who 

found that the mediation agency in Pekalongan, Central Java, does not serve its 

purpose ontologically. An integrated mediation was also described in the research 

from Musawwamah (2014) which examined an integrative mediation in the Religious 

Court in Pamekasan Madura, and Nasruddin (2019) which looked at the application 

of mediation, based on Islamic legal thought and the judicial authority law. Religious 

courts that use mediation have only had a success rate of between one and two 

percent (Naqiyah & Triana, 2018; Halim, 2021; Shibli et al., 2021). 

Recent studies on mediation in Indonesian Islamic courts revealed four 

categories of divorce disputes that could be resolved through mediation. First and 

foremost, the need of integrating mediation into legal practice in the courtroom in 

order to achieve clarity, orderliness, and other desirable outcomes are not satisfied 

yet (Talli, 2015; Hanifah, 2016; Mamudji, 2017). Second, as noted in Pekalongan 

(Sofiani, 2010), Pamekasan (Sofiani, 2010), and other publications, the 

implementation of mediation in various courts has not been completed 

(Musawwamah, 2014; Nasruddin, 2019). Third, there are disparities in legal 

authority between mediation done within the court system (as a final verdict) and 

mediation done outside of the court system (Mulyana, 2019). Fifth and lastly, the 

reconstruction of mediation to locate the reconsiliation of the spouse (Naqiyah and 

Triana, 2018) and to safeguard the victims of domestic violence in the divorce case 

have been concerns that require the legal system's substance, structure, and legal 

culture to be addressed (Akhtar, 2018; Yuni &  Kravchenko, 2021). 

After conducting an extensive comparison of Japan, Malaysia, and 

Singapore's mediation approaches, Anindito (2017) determined that the law must 

be revised to affirm that mediation is both required and alternative. According to 

Bintoro (2016), it is wrong to utilize compulsion in a civil matter because mediation 

is predicated on the parties' willingness to resolve their issue without recourse to 

the courts. The contribution of this article is an ideal model of integrative mediation 

in the procedural law of the religious court, namely the mediation which is based 

on the justice principles or the equality which is in line with the community culture 

on the basis of the interpretation of the Quran, with an emphasis on the elements 

of the model: mediator who is either legalistic-substantive or structural in nature; 

mediator who is either legalistic-substantive or structural in nature; mediator who 

is either legalistic-substantive or empirical (Ibrahim, 2021; Usman & Rozar, 2021). 

Research Questions 

This article aims to correct previous studies' shortcomings by focusing on 

the laws, their implementation, and reconstruction, rather than the interpretation 

of the Qur'an-based model that may be offered to reconstruct it. The answers to 

the following three research questions are sought. 

1) How is a mediation applied in the divorce case work in Indonesia's Religious 

Court? 
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2) How effective is the mediation model in religious court procedural law Alquran-

basis in Indonesian religious court law? 

Literature Review 

Mediation in the interpretation of the Qur’an and procedural law 

Some of the phrases used in the Qur'an to describe mediation include sulh 

and  tahki>m, among others. It implies, “to decide conflicts or arbitrate disputes 

using the assistance of a third impartial party.” Sulh handles all of these functions, 

including negotiation, mediation, and conciliation, and compromise where these 

meet the criteria set forth in ADR (alternative dispute resolution). who combines 

both stupor and delirium, s}ulh} andtah}ki>m (Islam, 2012). His code of justice 

was derived from two Quranic passages in Chapter 49, verses 9-10, which are 

directions to find a proper settlement of warring parties in accordance with justice 

(Al-Razi, 1999; Vermeulen et al., 2020). 

The verse by referring to a prophetic hadith related by Anas in which 

Rasululullah orders him to assist his dictatorial brothers by stopping them (or 

whoever is injured) from becoming despotic (Katsir, 1999). Allah questions those 

who are fighting such as advise, religious outreach, guidance, and mediation 

(tahkim) (Al-Zuhaili, 1418, vol. 26, p.237). Although such conflicts are generally 

permissible as long as the resolutions do not allow things that are forbidden or do 

not proscribe things that are allowed, there is an exception to this rule: the Q.S. 

Al-A'raf/7: 32-33, in which it contains a lesson about resisting those who make 

excuses for what is forbidden and providing help to those who struggle against the 

prohibited. Peace is acceptable to Muslims, save for the peace that prohibits what 

is justified or justifies what is prohibited. The third option is tahkim, which is a 

method of resolving disputes between parties through arbitration. This is frequently 

used when a peaceful settlement cannot be established (Q.S an-Nisa/4: 35). 

Tahkim is practiced informally, it is not overly technical, it is inexpensive, and it is 

rapid. Before a ruling is reached, each party has the opportunity to withdraw from 

the arbitration (Islam, 2012). In Islamic law, tahkim is carried out by a hakam 

(mediator) who is just, possesses sound reasoning, and is knowledgeable about 

religious regulations (Al-Qurthubi, 1964, vol. 5, p. 175), or by a person who is 

logical, religiously, and justly appropriate in a certain situation (Al-Syaukani, 1414, 

vol. 1, p. 534). Furthermore, according to Islam, med-arb is used, which is a mix 

of sulh and tahki>m. An arbitrator's role is to initially attempt mediation before 

making an arbitration. It is now acknowledged as the way to resolve conflict 

through mediation and arbitration. The method practiced by both the Prophet and 

his companions was s}ulh} and tah}ki>. Mediation and conciliation are preferred 

in the Qur'an and Hadith over legal right enforcement (Singh, 2017). 

In other words, mediation is a procedure that participants use to reach an 

agreement by collaborating with a third party. Thus, mediation is called "a three-

party negotiation; the mediator serves as an intermediary" (Benjamin, 2001). 



137 

 

BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454 

VOLUME 15, NUMBER 2 2022 

 

 

During mediation, a pretrial settlement has practically supplanted a conference 

settlement (Hansen, 2003). Actually, there exists a culture of mediation across the 

community, due to the widespread use of different types of mediation tools in 

diverse settings (Oudat, 2015). However, some people are apprehensive about 

mediating because they believe that doing so entails behaving good and giving up 

(Benjamin, 2001), which is counterproductive given that humans are, at their core, 

stingy (Q.S al-Nisa/4: 128). As a result, they are concerned about losing their rights 

or about losing their rights while in the process of losing their rights. It is necessary 

to have a procedural law in order to uncover facts, with the main goals being to 

make the implementation of laws more accurate (Seymour, 2005). The procedural 

law, on the other hand, must be consistent with the substantive law (Das, 2011). 

A procedural law that has not been tried to be given by substantive law can 

contribute nothing, and a procedural law that has been given by important laws 

can take nothing away from the substantive law (Das, 2011). 

For comparison, various practices in mediation are presented. Jordanese 

mediation focuses on the social problems that arise from family ties being too strong, 

it is often countered by the principles of loyalty and civil norms (Oudat, 2015). 

Mediation has for a long time been seen as a useful approach to solving disputes in 

China, because it keeps risky social interactions in check, reduces disagreements, 

and tames social tensions (Di & Wu, 2009). The mediation in China is applied on a 

country-wide basis, although it is localized in a city setting (Read & Michelson, 2008). 

It is in this situation that people of the society who are actively involved in 

government institutions have a larger chance of finding a solution to a problem than 

those who live in rural areas of China. According to Birken and O'Sullivan (2019), 

mediation in Central Asia is less accepted than in other countries as a result of the 

post-Soviet legacy, despite the fact that the legal tradition in these countries includes 

a number of mechanisms for dispute resolution outside of court that are similar to 

mediation, which were in use even during the Soviet era (Birken & O'Sullivan, 2019). 

Meanwhile, the United States Court of Appeals for the District of Columbia has a 

procedural law approach to litigation at the worldwide extent as if it were a minor 

variation, which is the interstate coverage (Dubinksy, 2008). 

Justice and Equality before the Law 

Seeking justice and equality is stated and prioritized in the Qur'an; the Quran 

states how justice and equality are to be had (Q.S. al-Nisa>'/4: 58). According to 

‘Asyur (2001), justice is equal treatment of human beings or members of the society 

by distributing something to those who deserve it. The renowned scholar gave this 

verse an interpretation in which it was an injunction to be fair to the one who acts 

as a mediator in a dispute between two parties. Additionally, this verse explains that 

when a case is given to someone who is not an expert in it, the case should be held 

until (it is destroyed). This explains the tale from Bukhari, which says that if you 

present a case to someone who is not an expert, it is time to wait for it to be 

destroyed (Ridla, 1990b). Since justice is a requirement for life and orderliness, Allah 
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demands that all human beings be subject to justice regardless of their race, sex, or 

religion. The Islamic constitution is not biased toward any certain religion (Al-

Qaththan, n.d., vol. 1, p.305). There appear to be a number of interpretations based 

on the emphasis of the selected mediator: being capable from the scientific quality 

or perspective, or being just (Yuni &  Kravchenko, 2021). 

Justice and legal equality are explanations on  fact equality in terms of 

behavior leading to equal opportunity (Doomen, 2014). In the same vein 

Franceschet (2004) explains that legal equality is  characteristics inherent in the 

system which is  normatively appropriate and substantive inequality viewed from 

the fact which  fundamentally and casually is outside the system.  This legal 

equality may be more secured through parliamentary politics, advancement in the 

judiciary field, and it is  facilitated by the improvement of the roles of the discourse 

on human rights (Stychin, 2009).   It is the internal rules of a firm that determines 

who does not have the same rights as everyone else (Cheesman, 2014). The rule 

of law as equality completes the rule of law as security in an established democratic 

government, although not necessarily in democratization (Cheesman, 2014). Rawls 

(1999) believes that all fundamental social values (liberty, opportunity, income, 

wealth, and self-concept) should be evenly distributed, unless the inequality is 

beneficial to all. According to Kapai (2010), applying equal law to all individuals in 

a liberal democratic government may result in unfairness if the demands of the 

minority are not considered. Minority cultures and religions in a liberal democratic 

society can be challenging. A deliberative procedure based on substantive equality 

doctrine can provide a more just and inclusive political framework (Setyowati, 

Musjtari & Susilowati, 2021). 

Democratization is aided in Myanmar by the rule of law as an idea linked 

with substantive legal equality; yet, when the rule of law is associated with public 

and state security, it has the potential to impede the process of democratization 

itself (Cheesman, 2014). As a result of the prevalent tradition in India, persons 

who are oppressed socially, politically, and legally have less opportunities to obtain 

equal treatment under the law (Lakshmi, 2006). Tnnessen (2008) emphasizes that 

inequality before the law exists in Sudan, where family law is based on the 

teachings of Islam, Christian tradition, and traditional African beliefs. This 

inequality before the law exists not only between men and women, but also among 

Sudanese women of different religions and tribes. The elite circles in Brazil (Ansell, 

2018) see rural people as being indolent, politically apathetic, and subject to 

corruption in democracy, as evidenced by the sale of votes in the recent presidential 

election in Brazil. As explained by Ansell, the clientelism mentality is incompatible 

with political ethics and so does not undermine democratic institutions. Clientalism 

can be addressed by the use of political ethics. After the general election, ethical 

transactions reconstruct personality, which is socially rooted in the voters. 

However, rather than defending clientelism, this argument focuses on social 

inequality, which prohibits some people from engaging in ethical political 

transaction. 
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Law and Society 

It is the reflection of the peculiarities of a country's social life that the law 

of that country is formed (Tamanaha, 2004). ‘Urf or custom is a term used in Islam 

to refer to a type of social relations that have become habits and are consistently 

practiced throughout society, and which have been regarded as beneficial by the 

Moslem people (Zahrah, 2011), whether in the form of expressions, deeds, or their 

prohibitions (Khallaf, 1977). ”urf may be based on Q.S. al-A'ra>f/7: 199),” says 

the author. 

In this verse, the word a 'urf refers to something that is well-known by 

humans; it is the polar opposite of rebellion, namely, anything that is well-known 

by the spirit and is repeated (Ridla, 1990a). ’Good deeds that are well recognized 

by humans and are not refuted by anyone (Abu al-Su'ud, n.d., vol. 3, p.308) are 

referred to as urf. “Urf is something that has been known in order for it to be 

purchased, and its existence is preferable to its absence; it is liked, and it inhibits 

revolt while also dissociating from it (Al-Razi, 1999). Urf or custom is significant as 

long as it does not violate the syara' proposition: it does not excuse the forbidden 

and does not negate the obligatory, hence it is regarded as one of the Islamic legal 

sources when its provisions are not contained in the Quran or hadiths. 

A society's particular "urf" or customs may differ from those of other societies. 

Consequently, decisions-making methods that are congruent with the needs of the 

community are distinct from other communities and therefore, not comparable to 

each other, which means laws are not just about following the rule of law but also 

provide justice (Verma, 2003). That means that in every legal and social 

circumstances, as well as in the community contexts, different rationalities are 

employed to solve the conflicts. Globalization might assist with uncovering and 

redrawing the core tenets of activism at the heart of the legal system and the wider 

community (Munger, 2001). A law must provide equality and fairness (Munger, 

2001). In America, the Law and Society Association (LSA) tries to find laws and 

researches on foreign societies that lead to scientists taught through development 

and laws. It is nearly impossible to enter or leave the realm of law and society without 

examining the LSA (Garth, 2003). The Israel Law and Society Association was 

founded on November 1, 1999, and holds numerous national meetings and seminars 

on the relevant issues (Sebba, 2001). In Britain, the law and society movement 

needs structural and functional assistance from social activists (Wincott, 2011). 

Methods 

Design 

This study applied a qualitative approach to analyze data.  Documents of 

empirical courts were analyzed in this study.  Qualitatively, the themes of the 

divorce practices and messages in the contents of the documents are thematized 

and analyzed. This research was conducted Indonesia taking place in three religious 

courts in ex-residency Banyumas with a considerations is that in Cilacap regency,  

the divorce rate occupied the highest rank in Central Java region. In Purbalingga 
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regency,  the number of women  having opportunity to work in factory was  higher 

than men. In Banjarnegara, the trend of the number of divorce was very high after 

the Ied. 

It was a qualitative study, with primary and secondary data sources being 

used to gather information. Among the key data were records of the court-ordered 

mediation process as well as information on mediators, parties involved in the 

mediation, and the facility where the mediation was taking place. The secondary 

information was gathered from the documents pertaining to the rules that were in 

effect at the time and from the study results pertaining to the mediation. The two 

types of data were utilized as the foundation for a study of the relationship between 

the effectiveness of mediation in religious courts that has been integrated into the 

procedural law. 

Data Collection 

This present study was performed through in-depth observation of religious 

courts in Purbalingga, Cilacap, and Banjarnegara, Indonesia, to find out the 

mediation process that takes place there. This procedure yields the following 

results: Pre-mediation, throughout the mediation process, at the end, and after the 

mediation, are all times when legal substances can be used. Legal substances may 

be utilized any time during the mediation process, when it is at the finish, and after 

the mediation. This approach was used to illustrate the mediation process's reality 

in the courts. in-depth interviews, using open-ended questions, for the mediators 

(Borg, 1989; Cassel et al., 1994; Sugiono, 2013).  In the course of this present 

research, other relevant materials about mediation practices, legal aspects, 

organizational structure, and cultural impacts were also evaluated. These can take 

the shape of rules, data, and other sources such as the rules in the Quran and the 

Muslim traditions such as norms. 

Data Analysis 

Data of this study was processed and evaluated in three steps using two 

different approaches. The three stages of analysis included (1) data reduction, 

which was a process of arranging the data in a more systematic manner; (2) data 

display, which was an effort to present the research findings; and (3) data 

verification, which was a stage of data conclusion, which was particularly concerned 

with following the trend from the obtained data. The descriptive and content 

analysis methods were used to analyze the data that had been processed via the 

three steps. The data description served as the foundation for the interpretation 

process, which was carried out in the context of the data description. It was also 

decided to do a content analysis. The stages and techniques of analysis employed 

allow for the formation of findings concerning the relationship between the 

mediation incorporated into the procedural law in religious courts and its 

effectiveness in the religious courts context. 
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Results 

Mediation Practice 

This section describes the mediation procedures that are interwoven into 

the legal procedure in the religious courts in Banyumas, Central Java, Indonesia, 

which was the former residence of Banyumas. Afterwards, a critical comment is 

made as to why the mediation is ineffective, and a solution is offered in order to 

make the mediation effective once more. It is this that will be discussed in further 

detail in this section. 

Banyumas (Purbalingga, Cilacap, and Banjarnegara) residents' religious 

courts were referred to as law enforcement institutions while carrying out 

mediation. They fulfilled their statutory duties in that they had complied with 

Supreme Court Regulation (PERMA) Regulation no.1 of 2008 and Perma no. 1 of 

2016 (RI, 2016). When this concept was tested in the courts, mediation was 

required, as mentioned in the PERMA, article 17 verse (1). Following that, the 

parties were given the opportunity to select mediators in accordance with PERMA 

article 19 I1), and the parties, on the whole, picked the judges to serve as their 

mediators. If, on the other hand, neither of the parties or one of the parties failed 

to appear at the first trial, the court issued three more invitations. The mediators 

then carried out the mediation process for the two parties in accordance with Article 

7 (1) of the PERMA by first introducing themselves to the parties and explaining 

about their roles as mediators in order to assist the parties in finding a win-win 

solution to their dispute with the least amount of conflict. The decision was 

contingent on the cooperation of the two parties. Finally, the mediators allowed the 

parties to talk about their troubles, giving them the opportunity to reveal the issues. 

The mediators summarized the issues and read them in front of the parties (as 

required by PERMA, article 1), in a special courtroom (as required by PERMA, article 

11 verses (2) and (3), and in the mediating chamber (as required by PERMA, article 

11 verses (2) and (3). The mediators attempted to reconcile the parties, PERMA 

article 14 (RI, 2016), by providing information on divorce in Islam (the parties' 

religion) and the divorce's outcomes. Divorce is permitted in Islam, according to 

mediators, but only as a last resort. The mediators also relayed information on the 

legal ramifications of the divorce, the children's well-being, and any strained kinship 

between the woman and the husband. 

In the course of carrying out their responsibilities, mediators generally took 

into consideration the issues raised by the parties. If the problems appeared to be 

conciliable and had not yet manifested themselves, they attempted to conciliate 

them in the most efficient way possible. An act of reconciliation (acta van vergijk) 

was signed by the mediators following the reconciliation (as specified in PERMA, 

article 27, verse 1). The mediators also stated that the deed has the same legal 

power as a judge's verdict, in that it can be executed, but that it cannot be used to 

file an appeal, a cassation action, or a judicial review action against the decision. 

If this issue had been settled long ago, the mediators likely saw that the mediation 
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would be unsuccessful, in which case, the mediation would be completed. According 

to the mediators, the move was taken for the benefit of the parties in order to put 

an immediate end to their suffering. The mediators did not thoroughly investigate 

the issues in order to provide an alternate option to the parties where the potential 

differed from one case to the next. When a reconciliation did not materialize during 

mediation and the two parties were adamant about divorce, the divorce case 

examination process was resumed. 

Effectiveness of Mediation Model 

The effectiveness of the legal system is determined by several elements, 

including the legal substance (the legislation), the legal structure (the law 

enforcement agency), and the legal culture. On the ground, there is a rule of law 

on mediation that is integrated into the legal procedure (PERMA) no. 1 year of 2008 

and PERMA no. 1 year of 2016, respectively (RI, 2016). But there were still flaws 

in the rule, including a provision in article 16 that states that "the chairman of the 

court is obliged to communicate to the chairman of the high court and to the 

Supreme Court the performance of the judges or court clerks who are successful 

in solving cases through mediation." Either a successful or unsuccessful mediation 

is not affected by this regulation in any way. 

So, how about the legal framework? Mediators treated the parties 

differently, as described in the valuable section. A serious mediation was carried 

out when the mediators (from the religious court) learned of a new case and its 

case was light. However, if the case had been ongoing and was serious, a formal 

mediation was established, in which the mediator just performed their procedural 

duties in order to assist the parties in resolving the problem they were experiencing 

right away. Domestic issues filed with religious courts in general were family 

problems (husband and wife) that had existed for a long time and had not been 

resolved by the two parties or the husband and wife's families. As a result, it 

appears that the parties' mediation was not equal since it was impacted by the 

mediators' perception, resulting in the mediation being unsuccessful or failing and 

ending in divorce. 

The next is cultural characteristics like the parties' engagement and the 

mediation location's adaptability. Because of this, the parties in divorce proceedings 

generally felt that the mediation was nothing more than a bureaucratic process. 

The courtroom is an inappropriate venue for the parties to discuss their case; they 

should be sitting in front of each other, facing each other, so that the matter can 

be quickly settled. In addition, the site also became the scene when the mediator 

came from the religious court of the community, which meant the mediation needed 

to take place in the religious court. They believe that the court was not the place 

to reach consensus, but to make a final ruling on their case. Also, because of this, 

mediation that ends in failure is tied to the perceptions of the parties in their own 

cultures, in which they believe that the court is not a place to mediate and 

negotiate, but to make a decision. 
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Discussion 

This research discovered the following findings. First, religious courts in 

Banyumas' former residence, which served as law enforcement institutions in the 

course of mediation, had formal legal provisions in place, where substantive law 

had been regulated by both PERMA No. 1 year of 2008 and PERMA No 1 year of 

2016. Second, in each case, mediators (as a component of the legal structure) 

performed their duties in a different way, which was impacted by their perceptions 

of the circumstances. Because many parties believed that the court was not a place 

for mediation or negotiation, but rather a place to decide a matter, they were 

unwilling to participate in the mediation process, which was a problem. The results 

show that ineffective mediation was present as a consequence of the impact of 

deficiencies in the law on both participants, as well as due to the limitations of the 

mediators as a result of the religious court's less ideal legal structure. 

In agreement, when we look at how effective laws are, the measure of which 

depends on various aspects, such as law, enforcement, community acceptance, and cultural 

influences (Soekanto, 2008). In an ideal world, the incorporation of mediation within the 

procedural legislation of religious courts would increase the effectiveness of the legal 

process. It is anticipated that through integration, the procedural law will become more 

efficient, allowing it to better deal with the accumulation of cases, implement judicial 

principles in a simple, quick, and inexpensive manner, increase public access to justice, and 

maximize the court's functions in dispute resolution (DPR RI, 2009). Talli (2015), Hanifah 

(2016), and Mamudji (2015) all lend their support to the cause (2017). However, it is less 

successful in terms of bringing the parties back together. Several religious tribunals in the 

former residences of Pekalongan (Sofiani, 2010), Pamekasan (Musawwamah, 2014), and 

Lampung (Musawwamah, 2014) have reached similar conclusions (Nasruddin, 2019). It has 

been regulated in some articles of the PERMA, No. 1, year 2016, despite the fact that it has 

not been regulated substantively, legally or formally. 

In 2016, PERMA No. 1 appears to have been revised in order to aid in the legal 

and formal success of mediation in religious courts that is integrated into the 

procedural law of the courts of appeals. These other articles include 16, governing the 

responsibility of the chairman of the internal religious court to report the performance 

of mediators (namely, mediators who were successful in mediation). However, there 

is no law that offers incentives to mediators who successfully mediate, or places 

burdens on mediators who are unable to do so. Since the parties do not have to spend 

money on mediators, they tend to choose judges (2018). Meanwhile, religious court 

mediators have only a legal degree and no training as mediators. The result is that 

when they mediate, they just stick to legal advice on the legal ramifications of divorce 

and/or the position of divorce in Islamic teachings (as the couples' religion) that it is 

permissible but despised. Mediators do not address psychological issues or other 

causes that can lead to divorce lawsuits or divorce. As a result, competent and 

professional mediators are required in accordance with the issues that the parties 

encounter, which must be legally and formally controlled. 
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This challenge is that it is commonplace for mediators (as a structural 

element) to treat the parties differently based on their personal beliefs. The 

mediation is aligned with the existing regulation in a case which is deemed to be 

light and recent. However, if the mediation has been ongoing for a long time and 

the mediators perceive the case to be significant, the mediation only serves to meet 

the procedural requirements, with the express purpose of helping the parties to 

shed the burden of the case they have already been subjected to.  In contrast, in 

the case of domestic violence handled by the mediators from the Department of the 

Protection of Women and Children of the Cilacap Resort Police, the success rate of 

successful mediation reached 99 percent in that case (Naqiyah & Triana, 2018). The 

reason for this is that instances involving domestic violence may be successfully 

mediated such that no divorce occurs; even in the event of a lighter case, it is quite 

likely that the case will be resolved through mediation in some way. Therefore, it is 

necessary to treat the parties equally and justly on a material level (Rawls, 1999), 

and it is equal as it is also emphasized in the Quran and its interpretation (Q.S. al-

H|ujura>t/49:9), being equal and just on a substantive level, except when the 

inequality, either some or all values, is beneficial for all people and results in a win-

win solution (Q.S. al-H|u; Rawls, 1999). 

Additionally, the two aforementioned things are related to the inclusion of 

all participants. One of the major stumbling blocks during mediation was that one 

of the parties or a party was absent from the first trial, and the trial therefore had 

to be adjourned for calling the parties. in general, the parties involved in divorce 

mediation had lower levels of involvement Because they understood that mediation 

in the court was only performed on paper, thus when the mediation is needed in 

the religious court, it must be carried out outside of the courts. A court for the 

parties is not a place for prolonged deliberation to achieve consensus; rather, it is 

a location where parties meet to determine a case and decide it, which will lead to 

a decision that may be executed quickly. As a result, it's necessary to first help the 

parties come to the realization that mediation is an informal discussion to help them 

think critically about the nature of the problem, and that by doing so, they may 

open themselves up to search for a mutually beneficial solution. 

So, what is the role of the judicial system in this situation? The legislators, 

specifically the Supreme Court, should supplement the PERMA 2016 in order to 

provide guidance on how to achieve success in mediation. By way of illustration, 

consider the following: a. providing professional mediators in accordance with the 

parties' needs, who may come from within or outside the religious court; b. making 

the mediation location flexible, even if the mediators (who are from within the 

religious court) and the parties agree on it, and making the location not in the 

religious court, which psychologically hinders the mediation; and c. attempting to 

get the parties to practising attorneys in accordance with the parties' needs. 

The contribution of this research is the mediation model integrated into the 

contextual procedural law which is based on justice/equality and  professionality, 

and which is in line  with the culture of Indonesian people. The model is the 
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mediators that  posses capability which is appropriate with the needs of  the parties, 

professional and  that have integrity so that they have commitment to their tasks.  

Moreover, the importance of mediation should also be socialized to the people so 

that they understand the nature of mediation which in turns it becomes the need 

to solve disputes they encounter. 

Conclusion 

To sum up, PERMA no. 1 year of 2016 has been discovered that substandard 

mediation woven into the law of the ecclesiastical court in the divorce case is hindered 

by three key characteristics of law. According to the current structural arrangement, 

the law should be enhanced, specifically in regards to the scientific quality, the number 

of mediators, and their pledge to fulfill the mediation duties. To overcome the 

drawbacks of mediation, it is vital to educate individuals about the relevance of 

mediation, both in its structural and social contexts.  The effectiveness of practicing 

integrated Alquran-based model in Islaic courts in Indonesia is growing credible 

provided that shortcoming in Islamic perception and more varied Alquran 

interpretation with contemporary issues are improved simultaneously. 

There are certain limitations to the current studies. Among the restrictions 

include the fact that the research site is limited to three religious courts in the 

vicinity of Banyumas' former abode in Central Java, Indonesia, and that the results 

are preliminary. It is only the practices of mediation and their relationships with 

ineffectiveness that are the subject of this research, as well as the potential 

solutions that may be presented. 

References 

’Asyur, M. al-T. I. (2001). Maqashid al-Syari’ah al- Islamiyyah. (Muhmmad al 

Thahir al- Masawi, Ed.) (II). Yordania: Dar al- Nafaais. 

Abu al-Su’ud,  al ’Amadi M. bib M. bin M. (n.d.). Irsyad al-’Aql al-Salim ila Mazaya 

al-Kitab al-Karim. Beirut: Dar Ihya’ al-Turats al-"Arabi. 

Akhtar, Rajnaara. (2018).  Modern Traditions in Muslim Marriage Practices, 

Exploring English Narratives, Oxford Journal of Law and Religion, 7, 427-

454. doi: 10.1093/ojlr/rwy030 

Al-Qaththan, I. (n.d.). Taisir al-Tafsir. 

Al-Qurthubi, S. (1964). Tafsir al-Qurthubi (2nd ed.). Kairo: Dar al-Kutb al-Mishriyyah. 

Al-Razi, F. (1999). Mafatih al-Ghaib. Beirut: Dar Ihya’ al-Turats al-:Arabi. 

Al-Syaukani, M. bin A. bin M. bin A. (1414). Fath al-Qadir (1st ed.). Damaskus: 

Dar Ibnu Kathir. 

Al-Zuhaili, W. (1418). Al-Tafsir al-Munir fi al-’Aqidah wa al-syari’ah wa al- manhaj. 

Damaskus: Dar al-Fikr al-Mu;ashir. 

Anindito, T. (2017). Rekonstruksi Hukum Mediasi Dalam Perselisihan Pelayanan 

Kesehatan Bagi Pasien Rumah Sakit Yang Berbasis Nilai Keadilan. UNiversitas 

Sultan Agung. Retrieved from http://repository.unissula.ac.id/8684 



146 

 

BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454 

VOLUME 15, NUMBER 2 2022 

 

 

Ansell, A. (2018). Clientelism, elections, and the dialectic of numerical people in 

Northeast Brazil. Current Anthropology, 59(S18), S128–S137. 

https://doi.org/10.1086/696530 

Benjamin, R. (2001). Considering Mediation: What Lawyers And Clients Should Know. 

GPSolo. Retrieved from Retrieved from www.jstor.org/stable/23672104 

Bintoro, R. W. (2016). Kajian Ontologis Lembaga Mediasi Di Pengadilan. Yuridika, 

31(1), 65. https://doi.org/10.20473/ydk.v31i1.1959 

Birken, M., & O’Sullivan, K. (2019). The Evolution of Mediation in Central Asia. In 

Q. P. & G. X. (Ed.), Year book of International Law (Internatio, pp. 208–

222). LEIDEN; BOSTON: Brill. doi:10.1163/j.ctvrxk3sj.15. 

Borg, L. B. (1989). Qualitative Research Methods For The Social Science. Boston: 

Indiana University of Pennsylvania. 

Cassel, C., Symon, G., & (Ed). (1994). Qualitative Methods in Organizational 

Research : A Practical Guide. (C. Cassel & G. Symon, Eds.). Singapore: Sage 

Publication. 

Cheesman, N. (2014). What Does the Rule of Law Have to do with Democratization 

(in Myanmar)? South East Asia Research, 22 (2)(Myanmar’s 

Democratization: Comparative and South East Asian Perspectives), 213–

232. Retrieved from https://doi.org/10.5367/sear.2014.0203 

Das, J. (2011). Rethinking Theoretical Foundations Of The Code Of Civil Procedure: 

Prospect And Retrospect. Journal of the Indian Law Institute, 53(1), 1–31. 

Retrieved from www.jstor.org/stable/45148545 

Di, X., & Wu, Y. (2009). The Developing Trend of the People’s Mediation in China. Sociological 

Focus, 42(3), 228–245. Retrieved from www.jstor.org/stable/41633831 

Doomen, J. (2014). Basic Equality as a Post-Revolutionary Requisite: The 

Circumstances that are to be Taken into Consideration in the Wake of the 

Arab Spring. ARSP: Archiv Für Rechts- Und Sozialphilosophie / Archives for 

Philosophy of Law and Social Philosophy., 100(1), 26–35. Retrieved from 

https://www.academia.edu/4438643/J_Doomen_Basic_Equality_as_a_Pos

t_Revolutionary_Requisite 

DPR RI. Undang Undang Republik Indonesia nomor 48 tahun 2009 tentang 

Kekuasaan Kehakiman (2009). Republik Indonesia. Retrieved from 

http://www.dpr.go.id/dokjdih/document/uu/UU_2009_48.pdf 

Dubinksy, P. R. (2008). Is Transnational Litigation a Distinct Field-The Persistence 

of Exceptionalism in American Procedural Law. Stan. J. Int’l, 44(301). 

Franceschet, A. (2004). The Rule of Law, Inequality, and the International Criminal 

Court. Alternatives: Global, Local, Political, 29(1)(Rule of law), 23–42. 

Retrieved from https://www.jstor.org/stable/40645103 

Garth, B. G. (2003). Law and Society as Law and Development. Law & Society Review, 3 

(2), 305–314. Retrieved from https://www.jstor.org/stable/1555130 

Halim, Abdul. (2021). Disparities of the Supreme Court Judge’s Decision on the 

Non-Muslim Inheritance: Indonesian Case. Journal of Legal, Ethical and 

Regulatory Issues, 24(6), 12-21. 



147 

 

BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454 

VOLUME 15, NUMBER 2 2022 

 

 

Hanifah, M. (2016). Kajian Yuridis : Mediasi Sebagai Alternatif Penyelesaian 

Sengketa Perdata Di Pengadilan. Jurnal Hukum Acara Perdata ADHAPER, 2, 

1–13. 

Hansen, M. (2003). Selling Your Case A Different Way: Effective Mediation Calls for 

Advocacy Skills, Even if They’re Not the Kind Litigators Use in Court. ABA 

Journal, 89(6), 58–63. Retrieved from www.jstor.org/stable/27842692 

Ibrahim, Mahmood, Asad, Ahmad. (2021). Loan’s Legal Maxims in Islamic Financial 

Jurisprudence. Journal of Legal, Ethical and Regulatory Issues. 24(6), 1-5. 

Ibnu Katsir, I. bin ’Umar. (1999). Tafsir al-Qur’an al-’Adhim. (S. bin M. Salamah, 

Ed.). Dar Thayyibah li- al-Nasyr wa al-Tawzi’. 

Ibnu Majah, A. ’Abdullah bin Y. (n.d.). Suanan Ibnu Majah. Dar Ihya’ al-Kutub al-

’Arabiyyah. 

Islam, M. Z. (2012). Provision of Alternative Dispute Resolution Process in Islam. 

IOSR Journal of Business and Management, 6(3), 31–36. 

Kapai, P. (2010). The Doctrine of Substantive Equality and the Democratisation of 

Diversity. From Conflict to Recognition: Moving Multiculturalism Forward, 

38–62. 

Lakshmi, G. (2006). Gender Prejudice, Policy and Law - An Etiology. He Indian 

Journal of Political Science, 67 (3)(Gender equality, Womens rights, 

Prejudices, Men, Gender discrimination, Treaties, Gender roles, Women, 

Social discrimination, Etiology), 573–578. Retrieved from 

https://www.jstor.org/stable/41856243 

Mamudji, S. (2017). Mediasi Sebagai Alternatif Penyelesaian Sengketa Di Luar 

Pengadilan. Jurnal Hukum & Pembangunan, 34(3), 194. 

https://doi.org/10.21143/jhp.vol34.no3.1440 

Mulyana, D. (2019). Kekuatan Hukum Hasil Mediasi di Luar Pengadilan Menurut 

Hukum Positif, 3(2), 177–198. https://doi.org/10.25072/jwy.v3i2.224 

Munger, F. W. (2001). Inquiry and Activism in Law and Society. Law & Society 

Review, 35 (1), 7–20. https://doi.org/doi:10.2307/3185382 

Musawwamah, S. (2014). Mediasi Integratif di Pengadilan Agama Pamekasan. 

Nuansa, 11(2), 341–364. 

Naqiyah, N., & Nita Triana. (2018). Membangun Sistem Hukum Terpadu 

Perlindungan Korban Kdrt (Kekerasan Dalam Rumah Tangga) Dalam Kasus 

Perceraian (Studi Socio Legal Di Kabupaten Eks Karesidenan Banyumas 

Jawa Tengah). Purwokerto. 

Naqiyah, & Triana, N. (2018). Reconstruction of Integrated Legal System for 

Protecting the Victims of Domestic Violencein Divorce Cases (Vol. 

08006, pp. 1–7). Retrieved from https://www.shs-

conferences.org/articles/shsconf/pdf/2018/15/shsconf_icolgas2018_08006.pdf 

Nasruddin. (2019). Analisis Implemntasi Mediasi Perspektif Hukum Ilam dan Perma 

Nomor 1 tahun 2016 tentnag Prosedur Mediasi di Pengadilan (Studi di 

Peradilan Agama Provinsi Lampung). UNUniversitas Islam Negeri Raden 

Intan Lampung. Retrieved from http://repository.radenintan.ac.id/6722/ 



148 

 

BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454 

VOLUME 15, NUMBER 2 2022 

 

 

Oudat, M. (2015). Corruption as a Cultural Form of Mediation in Jordan Society. 

Anthropos, 447–461. Retrieved from www.jstor.org/stable/43861971 

Rawls, J. (1999). A Theory of Justice (A revised). Cambridge: The Belknap Press of 

Harvard University Pess. Retrieved from 

http://www.consiglio.regione.campania.it/cms/CM_PORTALE_CRC/servlet/

Docs?dir=docs_biblio&file=BiblioContenuto_3641.pdf 

Read, B. L., & Michelson, E. (2008). Mediating the Mediation Debate. Journal of 

Conflict Resolution, 52(5), 737–764. Retrieved from 

doi:10.1177/0022002708318920 

RI, M. A. Prosedur Mediasi di Pengadilan, Pub. L. No. 1, 1 (2016). Indonesia: Berita 

Negara RI. 

Ridla, M. R. (1990a). Tafsir al-Manar (12th ed.). Al-Hai’ah al-Mishriyyah al-Ammah 

li al-Kitab. 

Ridla, M. R. (1990b). Tafsir Al-Manar. Al-Haiah al-Mishriyyah al-Ammah li al-Kitab. 

Sebba, L. (2001). Law And Society In Israel: An Emerging Agenda. Israel Studies 

Forum, 17( 1), 83–110. Retrieved from www.jstor.org/stable/41805099 

Setyowati, Ro’fah; Musjtari, Dewi Nurul & Susilowati, Indah. (2021). 

Effectiveness of Mediation in the Dispute Resolution of Islamic Economics in 

Indonesian Religious Courts," Journal of Islamic Law Studies, 2(3), 1-7. 

Available at: https://scholarhub.ui.ac.id/jils/vol2/iss3/7 

Seymour, J. (2005). Who Can Be Harassed? Claims against Animal Rights 

Protestors under Section 3 of the Protection from Harassment Act 1997. The 

Cambridge Law Journal, 64(1), 57–65. Retrieved from 

www.jstor.org/stable/25166343 

Shibli, R., Saifan, S., Ab Yajid, M. S., Shukri, S. M., & Tham, J. (2021). The Interaction 

Between Agricultural Extension Services and Environmental Management 

Accounting: The Role of Farmer Value Orientations. AgBioForum, 23(2), 50-60. 

https://agbioforum.org/menuscript/index.php/agb/article/view/61/40 

Singh, V. (2017). Alternative Dispute Resolution In Islam: An Analysis. ILI Law 

Review, 1. https://doi.org/http://ili.ac.in/pdf/paper917.pdf 

Soekanto, S. (2008). Faktor-Faktor yang Mempengaruhi Penegakan Hukum. 

Jakarta: PT. Raja Grafindo Persada. 

Sofiani, T. (2010). Efektifitas Mediasi Perkara Perceraian Pasca Perma Nomor 1 

Tahun 2008 Di Pengadilan Agama. Jurnal Penelitian, 7(9), 1–13. 

Stychin, C. F. (2009). Closet Cases. Griffith Law Review, 18 (1). Retrieved from 

https://doi.org/10.1080/10383441.2009.10854628 

Sugiono. (2013). Metode Pnelitian Kuantitatif, Kualitatif, dan R&D. Bandung: PT 

Alfabet. 

Talli, A. H. (2015). Mediasi Dalam Perma Nomor 1 Tahun 2008. Jurnal Al-Qadāu, 

2(1), 76–93. Retrieved from http://journal.uin-alauddin.ac.id/index.php/al-

qadau/article/view/2635/2486 

Tamanaha, B. Z. (2004). On The Rule of Law- History, Politics, Theory. Cambridge: 

Cambridge University Press. 

https://scholarhub.ui.ac.id/jils/vol2/iss3/7?utm_source=scholarhub.ui.ac.id%2Fjils%2Fvol2%2Fiss3%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://agbioforum.org/menuscript/index.php/agb/article/view/61/40


149 

 

BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454 

VOLUME 15, NUMBER 2 2022 

 

 

Tønnessen, L. (2008). Gendered citizenship in Sudan: Competing debates on family laws 

among northern and southern elites in Khartoum. Journal of North African 

Studies, 13(4), 455–469. https://doi.org/10.1080/13629380802343590 

Usman, I., & Rozar, N. M. (2021). Assessing Halal Supply Chain Performance of Skincare 

Product Through SCOR Model at Aesthetic Clinic in Surabaya. AgBioForum, 23(2), 

22-36. https://agbioforum.org/menuscript/index.php/agb/article/view/52/34 

Verma, D. (2003). A Dalit’s Caste: Between Law and Society. Economic and Political 

Weekly (Vol. 38 (35)). Retrieved from https://www.jstor.org/stable/4413698 

Vermeulen, H., Gouse, M., Delport, M., Louw, M., & Miller, T. (2020). Consumer acceptance 

of sugar derived from genetically modified sugarcane in South Africa. AgBioForum, 

22(1), 1-12. https://agbioforum.org/menuscript/index.php/agb/article/view/13/6 

Wincott, D. (2011). Images of Welfare in Law and Society: The British Welfare 

State in Comparative Perspective. Journal of Law and Society, 38(3), 343–

375. Retrieved from httwww.jstor.org/stable/23030405 

Yuni, Oleksandr &  Kravchenko, Ivan. (2021). Administrative and Legal Status of 

District Administrative Courts in the Administrative Justice System. Journal 

of Legal, Ethical and Regulatory Issues, 24(6), 1-9. 

 

 

https://agbioforum.org/menuscript/index.php/agb/article/view/52/34
https://agbioforum.org/menuscript/index.php/agb/article/view/13/6

